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Setl ngA,‘_ de- a Medsated Divorce Agreement

e standards for
Tevi ewing anappli-

tation to et
. theparties’ it |
agreement have Peeh fifm-
1y implanted inthe nidds
of all matrimonialipracti-
tionérs By the Court of
Appeals semznal dacmon

spouses unhkeo I
business — coniracts,
involve a flduc:iary réla-
tionship requiring the
utinost of ‘good faith,

Thers is a strict surveil,

langé of all fransactions
between married pet-
SOITS, especsaily separa-

tion Agréements. Equity is |
$0 zealous inthis respect |

Rggt‘erl Galasso

These principles i mind,
courts have thrown their
- ¢loak of protectich about
separation agreéments
-and made it thaiy busi-
ness, when confréiited to
see to it that they are
arrived at fairly and equi-
table, In & manner so as to
be free from the iaint of
fraud and duress, and to
set aside ov refuse to
enforce those borne of
and subsisting in equity,
What makes A arital
agreement uncongcidinable
or manifestly unfair is
measured primarily by the
difference between whai
the agreement provides
and what the allegedly vic-
timized spouse would like-

that a separation agreé-  Elayne E Greeﬁberg ly have otherwise achieved |
mént may be set dside on had the resélutior
grounds that would be igsufiicient decsded by the Court. When thai gap is
to 'vitialé an ordinary contract. deemed substantial and where the
, : ' ' process in arriving at an agreement is

R = e tainted by fraud, duress or overreach-
Poter J. Balasso /s ¢ pakmer with the  ing, the Courts are quicker 1o step in
Garden City firm of Galasso, L(mgioh‘e & and set aside such agreemants,

Goidell. Blayne B, Greenbdig is an The traditional fest relates to
attorney and mediator based on L(}rg : \
Isiand. . Contlnued an page §, column 1




Continued from page 1, colamn 2

whether a ‘manifestly unfair or uncon-
~ . Scionable’ agreement would have beern
‘entered-absent the manipulation of the
objeciant. ‘That manipulation s
assessed in the context of a spouse’s
. vulnerable or weakened emotional
- state; her tendency to capitulate to her
dorzineering husband,® the absence of
disclosure, threats,$ financtal misrep-
resentations,® and the extent of each
party’s legal representation.’
- The central premise behind setting
- aside an agreement is grounded in the
notion-that it would be inequitable to.
hold someone to a bad bargain entered ‘
Imvolentarily or which was the product
of wrongful manipulation, As recently
reiterated by the Court of Appeals in
Maiter of Greif® L
Whenever ... the relations between
. the contracting parties appear to
be of such character as to render
. it certain that ....either on the one
side from superior knowledge of
. the matter derived from fiduciary -
< relation, or from an overmastering
_-influence, or on the other from
- weakness, dependence, or trust
fustHiably veposed, unfaty advan-
. tage in a transaction Is rendered
. probable .. it is-incumbent upon
stronger party fo show affirma-
© tively that no deception was préc-
_-ticed, no undiie influence was used,
. and that all was fair, open, volun- ,
- tary and well understood.

‘ [citations omitted]

Mediated A}gé@em@@%ﬁ B

“Regrettably, those who thought dit. -
ferent rules applied to mediated agree-
ments are mistaken. Mediated
agreernents executed withotit the assis.
tance of counsel or as a consequence
of a spouse’s overreaching, fraud, or
duress are inftially treated no differently
by the Court than other marital agree-
ments. However, the factor that sets a
medidted agreement apart from the typ-
ical.attorney negotiated agreement is
the presence of & neutral mediator whao,
like a judge overseeing an incourt set-
tlement, is duty bound to Prevent a
manifestly unconscionable agreernent
from being thrust upon an unwitting or
manipulated participant,

To be truly effective, however, the
parties must be advised in writing that
the brimary goal of mediation isnotto
reproduce what a court might.decide;

instead, the goal is to foster an atmos-

phere that enables the parties o deter-
mine the outcome on their own. The
médiator should also. steer clear of
- explaining how the law might apply to.
a matrimonial dispufe. Any flaw.in the .
mediatar's . presentation, especially
where one party is lsgs knowledgeable
than the other, may prove relevant toa -
charge of overreaching]  ovici
While mediators stress ! th
tance of maintaining the confic entiali-,
-ty of the process, the court may
disregard that provision, given the need-

to call the mediator as a witness o comn- -

- front claims of cverreadhing or duresd™”

Hence, to best safeguird a party from
afrivolous attack on a mediated agree-
ent, a provision must be inserted into i
the agreement that requires that thqg
losing party pay the attorney fees and’
al¥costs generated by the party corn-
pelied to defend. Such a pravision gen-
erally discourages wasteful challenges.:
* Aslong as the mediator altésts to his_
or her role in ensuring that the process .
was untainted by duress through a.
careful'allocation of the parties, his.oz

. her attestation may eventuallf}: e treat-

ed with the same deference hs: the

~ Observations of 4 judge presiding over.

a matrimonial action settied in'open,;
court.’ Utitil the jaw evolves to'that-
point, auyone under the care of & ther-.
apist should be required to preducedn

- affidavit from their therapist confirm.

ing that the party freely executed, the

“mediated agreement, -

Flnally, to fortify the'validity ang
enforceability of the mediated agree-
ment, the execution for the agreement
and the parties’ allocution should ke,
videotaped or otherwise recorded ;

where significant assets.aze at stake,

- Making a challénge to a mediated agree-

ment more costly and more difficult
may be the only way to, ensure finality
toa neégotiation no one wants to revis.:

{t'once it's over,

Mediator's Perspective

. Throﬁgh. the “‘multi-.door'. court.”

- house,” in pursuit of the “promise of

mediation”"" and personalized justice, .
the family medjation comnunity has .
mistakenly believed that they have
freed themselves from the shackies of
the traditional legal system. The fam-
ity mediation community-fakes great -
pride in.touting mediation as.an antj-
doteto the adversarial,system. How-
ever; thie' demarcation . ‘between..

“mediation and the legal system may,

infact, be more elusive than the fam.
ily - mediation community . has
believed: Challenged mediated agree-
ments will be evaluated by ihe same
legal standards as other challenged
marital agreements.

-Mediators should heed the wake:
up call. When the legal validity of a

.mediated divorce agreement ’ is

attacked, courts will inquire how the .

-extent of legal representation and

how the relational dynamics of the
parties - may have impinged on a
Party's ability to.negotiate in media-
tion. Halimarks of mediation such as
capacity 10 mediate, informed con-
sent and confidentiality may all be
subject to legal serutiny. Now is the

‘time to rethink mediation practice so

L
that mediated agreements may with- [

stand legal:challenge.

«."-As part of good mediation practice,

the medjator routinely assesses each

+party’s capacity to participate in tH&'

process. Ethical medtation requires iy
the mediator to evaluate how domes- .-

tic violence, intelligence, power, infor- |

mational imbalance and emotional
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i / Setting Aside a Mediated Divorce Agreement

" capacity may impact the parties’ abil-
ity 1o.mediate. [ithere is any concern
about a party’s capacity to partici-

=#dte, the mediatof may meet with the

_parties, individually or jointly, to dis-

1ss what, if any, modifications may

be made inthe mediation structure to

.'anake it a more equitable forum.

Moreover, the mediator must de

“.zpore than just a basic screening to

assess a party's capacity to mediate.
One of the factors that was used in
chailengmg the validity of this medi-
ated agreement was the therapist’s
post—medxataon statement alleging the
party lacked capacity to mediate.
Therefore if a party informs the medi-
atbr that they are under the care of a
therapist, does this then raise a red
flag that requires the mediator to
investigate further? Must the media-
tor receive a release from that thera-
pist before --a party is deemed
competent to part:czpate in media-
tion?

Another issue is at what point in
the mediation shouid attorneys be
facluded in the process. Practice in
the family mediation communily has
been to aliow the mediator to provide
1§3gai information, as distinguished
from iegal advice, during the media-
tlon process.. Then, once an agree-
ment is reached, parties are
encouraged to meet with a reviewing
attorney. In the case at jssue, the par-
ties also proceeded to mediate with-
out benefit of counsel. Unrepresented,
the parties decided to walve their
right to financial disclosure during the
mediation. The mediator Jjust
responided- by explaining the law,
extollinig the value of personal justice
and suggesting the parties seek
reviewing attorneys once the media-
tion was concluded. However, agree-
ments ‘Feached in this fashion are

‘ understandably vilnerable to attack.

. The practice of participating in

- mediation without the benefit of coun-

L sef from the beginning fiies in the face

l jof informed consent and ethical prac-

itice. After all, how is a party to nego-
ltiate in mediation and then make

Lknowmg and informed decisions with-

ouk first consulting with an attorney?

How is a party to fully define their per-

sonal sense of justice, without-also

considering their options under the
law?"® Rather, independent counsel
should represent parties from the
beginning of the mediation process.

Contidentiality

Finally; there is the issue of what
2 ectatmns of confidentiality the
meintor and parties may have, and
what ebligation does the mediator
haye, i safeguard thal expectation.
Hlstor;caliy, conhdenuahty has been
a tenet of mediation, The security of

confidentiality promotes open and

honest discourse and evokes treative |

problem solving. The recognized fam-
ily medlation codes all reinforce the
centrality of coniidentiality, even
though they do not define the precise
parameters of confidentiality.”* In
addition, it is customary for pariici-
pating parties to sign Agreements to
Mediate, contracts that define and
delineate the scope of confidentiality.
Therefore, both parties and the medi-

‘ator share a common expectation of

confidentiality, unless otherwise artic-
ulated.

It is assumed that pgrtxes begin
mediation with the expectation of
confideniiality. Why would parties
freely partake in candid discussions
of the issues with a mediator if there

were a possibility thal the mediator .

might testify about those revelations

as part of a court proceeding? Equal-

Iy unsetiling is the thought that con-
fidentiality might be used as both a

shield and a sword. If confidentiality .

unethical party opt for the mediation

forum as a subterfuge? Clearly, the’

- of mediation is absolute, might not an- -

mediator and parties must define the -

houndaries and limits of conliden-
tiality at the onset of the mediation.

Yet, the more compelling and unan-

swered question that remains is how
absolute are, in faci, the bhounds of

.confidentiality? Iz other words, if the
parties and mediator have every’

expectation of confidentiality, and
they all signed an agreement to medf-
ate memeorializing this confidentiality
expectation, would the mediator. be

{orever bound to preserve the conii-
dentiality of the process? Because the

mediation field In New York is in its
embryonic stage, the answer at this
point remains elusive. However, in
California, a jurisdiction that has been
a forerunner in integrating the medi-
atlon movement into legal practice,
the courts have signaled that confi-
dentlality may not be absolute,

Two recent California decisions
have jarred the mediation communi-
ty to re-think the parameters of a
mediator’s confidentiality.” In Olam
v. Congress Morigage Company, 68 F.
Supp. 2d 1110 (N.I>. Cal) (1599), fed-
eral Magistrats Judge Brazil, com-
pelled the mediator of the
courtreferred mediation program (o
testify about whether Mrs. Olam was
coerced into her mediated agreement
because of “undue influence.” In
deciding to regulre the mediator to
testify, Magistrate Brazil discounted
the California Code that barred medk
ator testimony, and agreed with the
parties who wiived their confideit”
tiality rights to compel the mediator’s
testimony. Magistrate Brazifjustifiad:
stuch exercise of judicial discretion by
reasoning that the value of “doing jus-



{ice" by resobving the case according

to the law outweighed the benafit of

uphoiding the mediator’s statutory

privilege of confidgntiality.” S:mllar- i

ly, in another Califorma case,
Rinaker, the court also ordeved ‘@

mediator of a courtireferred program -

to testify i a juvenile delinquency

proceeding so that the juvenile’s con-
stitutional right to'cioss-examine and
impeach an adverse withess would be. .

preserved.

impact

What implications do these cases
have on a mediator's practice? The
Caitfornia decisions mdy herald a wilk

ingness of the courts, on a case-by-

case basis, to ignore statufory
protections and private expectations,

redetine the boundaries of confiden-

tiality, and compel a mediator to tes-

tify when the court perceives there s

avalue in doing so. it appears that the'

court will confer a value on cornpelling *

anediator’s testimony when such tess
tirmony may preserve a more valued
individual right.

Although New York is just begmnmg B
to broach the bounds of confidential- -

ity, pragmatically, the mediator may
have a duty toinform parties. that
there may be instances when a court
may determine that the confidéntiali-
ty protections may not be ag absolute
&5 the parties’ originally expected. -

As family mediators c@htintie to

extol the “promise of mediation,” medi-

ators must also realize that the medi-

ation process is not immunized from

accountabilityunder the law., )

Concurrent with the increasing:pops:
ularity of family mediation and the con-
comitant integration of mediation into
the practice of law, there will also be

an inevitable increase in the number”

of attemnpts to overturn; mediated
agreements. The family mediation
community must be aware that medi-
ated agreements will be scrutinized
and chailenved by L,gal standards.
Emerging case law warns that confi-
dentiality may not be absolute. There-
fore, parties and attorneys choosing
divorce mediation need further assuy-
ances that their mediated agreements
are likely to survive legal challenges.

If mediators are to truly help thelr

clients secure the personalized justice |

that they are seeking in mediation,
family rediators can no longer naive-
Iy ignore legal imperatives, instead,

family mediators must reexamine their |

roles, reaffirm their commitment to
confidentiality and prophylactlc:dlly
integrate legal standards into the
mediation process.
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